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In the Supreme Court of the State of Utah
R. C. SYRETT,
Plaintiff and Resp·ondent,
vs.
TROPIC AND EAST FORK IRRIGATION
COMPANY,
A
CORPORATION, AN·D JOHN
H. JOHNSON,
Defendants and Appellant.

APPELLAN.f'S BRIEF
STATEMENT·S. OF FACT S·
1

The defendant company was incorporated on the 27th
day of March, 189:3. (Defendant's Exhibit originally
marked lB, later marked "Defendant's Exhibit I",
which is a certified cop·y of the Articles. of Incorporation of the Defendant Company.) (Trans. 433-434.)
The Articles. of Incorporation, so far as material to
this action, provide :
"The object of this Corporation is to construct a
canal from the East Fork of the .S.evier River
to Tropic and to keep the same in repair for
the conducting of the water from said stream
to the Town of Tropic also to control the
waters of Bryce Canyon for culinary and irrigation purposes for said Town." (Trans. 433434)
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And Article. XI :
''The Dire·ctors shall have power to levy and collect assessments on all C;apital of this Company for the purpose of keeping in repair all
ditches and dams, and the payment of its officers and employees, and shall divide the water
to each person according to his stock as a
dividend.''
'
The Articles of Incorporation were filed for record
in the Clerk's office of Garfield County, U tab., on the
27th day of ~fa.rch, 1893. (Trans. 433)
More than five years after the incorporation of the
Defendant company, to-wit: on the 14th day of May,
1898!, certain appropriators residing at the T:own of
Tropic, conveyed to the said corporation their water
rights appropriated from the East Fork of the Sevier
River, and some· other water rights, by a certain deed,
marked "Defendant's Exhibit H," also marked "Defendant's Exhibit lA''. (Trans. 429-432)
The following is a copy of the· said Deed, except the
names of the· grantors, to-wit:
DEFENDANT 1·s. EXHIBIT H.
',.Thi~

Indenture
made the - 23rd day of ])ecember,
.
.....

. -· --.

.

..

,

1897' be~-w~H~ ~~e ~dersigned r:esiderits _of' Tropic, in the
County of Garfield, ,and State of Utah, the parties of
the first part, and the Trop~c and Ea~t Fork Irrigation
.
Company, a corporation, whose p~rincipal .place of busi'

ness. is at ·.E.laid T.rop,ic, Gar:fiel~ C~~n~y,. ~tate of .Utah,
the party of the second part;-Witnesseth:-
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That whereas, the said Tropic and East Fork Irrigation Company has been duly incorporated under the
la,vs of the State of lTtah, and to which said Incorporation it is intended by this Instrument to transfer all the
right, title and interest of the parties of the first part,
which they and each of them have or claim in and to the
following described property and premises, to-wit:-·
All that certain stream of water in said County,
known as the East Fork of Sevier River, and all the
tributaries thereof, and all canals, aqueducts, ditches,
flumes, and other water courses, 'vhatsoever, leading
from said stream of water, to and upon lands owned by
the said parties of the first part, or either of them, or
to and upon any lands in, at or near the said town of
Tropic, or in the vicinity thereof.
Also all the waters of that certain stream known as
Spring Creek, which said last mentioned stream rises
in the mountains west of said town of Tropic, and flows
thence E~asterly to and through said town of Tropic, and
is used for irrigation, domestic and culinary purpos.es

by the inhabitants thereof and vicinity, together with all
main eanals, ditches, flumes, aqueducts, or other water
courses now used or constructed for the purpose of con-

veying the waters. of said Spring Creek to said inhabitants or any of them for the uses and purposes aforesaid.
With all necessary waste ditches, dams, head gate·s,
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and escape gates, and the appurtenances thereunto belonging, or in any wise appertaining; each of our interests being represented by the number of equal shares
in said property set opposite our names, respectively,
with the, value of each of said shares estimated at the
uniform sum of One Dollar each, as follows.: (Names of owners, number of shares o'vneu, and
value.)
That the parties of the first part and each of them,
whose names are hereunto subscribed, in consideration
of certificates of stock in said incorporated Company,
hereafter to be issued to them and each of them, their
heirs and assigns, in the same amounts .and value to
each of said first parties, as hereinbefore set out, do
by these presents grant, bargain, sell, transfer, remise,
release and quit claim unto the said Tropic and East
~,ork Irrig.ation Company, all their, and each of their
right, title and interest, claim and demand whatsoever,
in law or in equity, or, in and to all of said property,
canals,· ditches, flumes, water courses, head gates, dams
and appurtenances des.cribed .as aforesaid, and the
waters of .said streams and each of them, and of the
tributaries thereto, and all water rights, or right to use
or control any of the~ waters thereof.

ro .4ave .a.nd to

hold the s.aid premises .and .. property unto the said Tropic and East Fork Irrigation Com~
pany, its successors and assigns forever.
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In witness "rhereof, the said parties of the first
part haYe hereunto set their hands and seals this 14th
day of M.ay, 1898. ''

(Names of Parties of the First Part.)
Two certificates of acknowledgment-each dated the
14th day of May, 1898.
The defendant's predecessors in interest approp~ri
ated the waters in question a.bout 1892, and built a canal
from the point of diversion on the east fork of the
Sevier River in the Great Basin, over the mountain and
across the top of the Continental Divide, dividing the
Great Basin water shed from the C·olorado water shed,
and took this water down through a steep canyon,
(Water Canyon) to the town of Tropic, in the valley
below the Continental Divide, where they have used this
water ever since.
It is stipuated that any water from defendant's
canal, used in the Great Basin, will drain out through the
Great Basin, and that any water used on the other side
vf the mountain, where defendant's irrigation system
is, will drain out through the Colorado water shed.
(Trans. 166-167)
''We will stipulate the water used
on Mr. Syrett's land, the Ruby Inn, cannot
drain down to the Town of Tropic.''

MR. LOWRY:

MR. LARSON: ''All right, that will be fine.''
(Trans.. 166-167)
The Tropic irrigation system is fully described by
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plaintiff's witness, J. Austin Cope. (Trans. 323-326)
The age of J. Austin Cope is 44 years. J:Ie has lived
in Tropic for 37 years. (Trans. 319)
The plaintiff s~ays that Ruby's Inn is six miles from
the town of Tropic, the way the water runs, and about
nine miles by the road, and that Ruby's Inn is llf2 miles
west from the east line of the Great Basin, by airline.
(Trans. 164)
(Trans. 197) Plaintiff testified as follows:
Q ''Well, they have never refused to let you use
the water on the farm~'' (Meaning the Tillie Shakespear farm which plaint~££ purchased on foreclosure.)

A. ''I haven't asked.''
Q. ., 'You never

.asked~ ''

A. ''No, sir."
Q. "You do not want to farm in the Tropic Val.ley~"

A. ''No. That is, not if I can get out of it.''
Q. ''The company never refused to let you use· any
of this water in the Tropic Valley, did theyY"
A. "No, sir. "
Q. "Yon have always been free to use it there,"
A.

''I never asked.''

Q.

''But you have always known you had the right
to the use ·of it~"

A.

''Yes, sir. "' ( Tra.ns. 197) ·
.

Q.

-

.

"WP.at .you were trying to
to ·consede ·was. the right- to· the~ use
. of thaet- water.in the Great Basin, away. from
{Trans~

·get·

19;7-198)

them~
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their irrigation

system~''

A. ''Not a'vay from their irrigation system, no,
sir.''
Q. ''Away from ",.here they have used water, and
away from where you knew water had been
used at Tropic before you bought it?"
A. ''Yes, sir." (Trans. 198)
Q. "You knew in each instance, when you got this
water, it had been used down in the Tropic system, down in the valley, didn't you?''
A. "Yes, sir.''
Q. "But you have never "'"anted to use it there,
or .any of it, have you? "

A. ''No, sir. "
Q. "You do not want to use it there now?"

A. "No, sir."
Q.

(Trans. 203) ''You have no purpose other
than to try to get the p·rivilege of using this
water up by Ruby's Inn, in the Great Basin, do
you?''

A. "No, sir.''
The original Complaint was filed April 10, 1937. It
was not claimed in said Complaint that the plaintiff had
ever used any water from the Tropic Irrigation system
on his. land. The burden of the Complaint seems to be
to get $5,000.00 damages because of the loss of patronage of a great number of tourists because plaintiff has
been unable to supply them with water in their rooms,
and the principal object, from the face of the ComSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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plaint, appears to be to get water to sink in the ground
to fill a well with which to supply the tourists.
When the action was commenced, plaintiff claimed
320 shares in defendant company. At the time of the
commencement of the trial, on April 6, 1938, the plaintiff
asked leave to make several amendments to the Complaint, by interlineation.

(Trans. 80-81)

STATE·MENT O·F ERRORS
Relied on for Reversal.
1.

The Court erred in oveTruling Defendant's De-

murrer to Plaintiff's Complaint.
2.

The Court erred in mtiking no findings of fact

on the issue of estoppel and amendment to Articles of
Incorporation, raised in Plaintiff's Reply, (Trans. 45)
where it is. said:
'~In

rep1ly to Defendant's Second Further and
Separate Defense, said Defendant is estopp-ed
to claim tha.t it is controlled by its object, as
.set forth in its ArticleB of Incorporation, and
Plaintiff alleges that by virtue of the acts of
Defendant in allowing the use of water under
its irrigation system at the various points and
time~ enumerated hereofore, that said Defendant has made an effective amendment to its
Articles of Incorp'oration, which this p1laintiff
has relied on, and to allow said Defendant to
deny said amendment will result in great injury
to this. Plaintiff."

3. The Court erred in overruling Defendant's motion for a new trial, that is, the motion addressed to the
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''Amended Findings of Fact, Amended Conclusions of
Law and Amended Judgtnent. ''

Notice of Motion, (Trans. 410) Order Denying Motion for New Trial, (Trans. 418)
4.

The Court erred in its Finding of Fact No. 6,

(Trans. 400) wherein it finds, in the last three lines of
said paragraph, that :
''Defendant has wholly failed and refused to allow
plaintiff to use said water in defendant's canal
and under its control on plaintiff's farm." (As~uming- the Court refers to plaintiff''s farm in
the Great Basin and not plaintiff's farm on the
Colorado Water Shed.)
5.

The Court erred in its Finding of Fact No. 10,

in that particular part thereof embodied in lines. No. 14

and 15 of said Finding, where it is said, relative to the
use of the water of defendant company, that it has been
used:

''Upon and near the land and owned by the plaintiff
described in paragraph 3 hereof.''

6. The Court erred in its Finding of Fact No. 12,
particularly in that part thereof embodied in the ninth
line, where it is said:
'' Orver 25 years last past in the neighborhood of
Ruhy 's Inn. ''
7. The Court erred in its Findings of Fact No. 14,
and particularly in tha.t p1art thereof where it is said :
''The waters have been beneficially applied to and
used upon the lands within the company's irri-
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gation system, in the neighborhood of Ruby's
Inn.,.'
8. The Court erred in its Finding of Fact No. 16,
(Trans. 403) where the Court finds:
''That any water taken from the said canal in the
Great Basin by the plaintiff or by anyone else,
will not injure the water rights, the lands and
the property rights of this defendant and its
.stockholders, and it will not do this defendant
or its stockholders injury and damage. n
9. The Court erred in its Finding of Fact No. 17,
and the whole thereof.
10.

The Court erred in its Finding of Fact No. 20,

and in the whole thereof, wherein he finds that the use
of the water at Ruby's Inn in the Great Basin, will not
impair the vested rights of defendant or is stockholders.

( Tr~ans. 403-405.)
11.

The Court erred in its Finding of Fact No. 22,

and in the· whole thereof.
12.

The Court erred in the Finding of Fact No. 23,

in that particular part thereof 'vherein the Court finds:
''And the cost to defendant and its stockholders of
delivering water to the plaintiff on his farm,
corresponding to his ownership of share~ of
stock in the defendant company, will not exceed
the cost to said defenda..nt company of delivering water to other of defendant ,.s stockholders
owning a corresponding amount of stock to· that
owned by the plaintiff, a.nd the delivery of
water to plaintiff on his farm, (assuming that
the farm in the Great Basin is intended) will
not. result in detriment ·:and annoyance; and· will
not cost this defendant·. out of proportion or in
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excess of the detriment or loss corresponding
to plaintiff's ownership of stock."
13. Conclusions of L-a"?. (Trans. 405-406)
The Court erred in its fourth Conclusions of Law,
and the whole thereof, (assuming that the land therein
referred to. being in defendant's irrigation system, is
meant to include the land o"\vned by the plaintiff in the
Great Basin.)
14. The Court erred in its Conclusions of Law No.
6, in that part thereof wherein it is said in the first
line:
''This controversy is one relating to internal management.''
15. The Court erred in its Conclusions of Law No.
7, wherein it concludes: (Trans. 406)
''Defendant is estopped to deny that it doe.s not
have the power under its Articles of Incorporation, to deliver water to the plaintiff on his
farm in the Great Basin.''
16. The Court erred in its Conclusion of Law No.
9, and the whole thereof.
17. The Court erred in entering its Amended
Judgment for the plaintiff against the defendant.
t Trans. 407-408)
STATEMENT AN!D ARGU·MENT
Upon the Particular Questions Involved for Determination.
The fundamental questions to be determined here, as
the writer sees them, are :
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1. Whether the Ruby's Inn and lands there located,
in the Great Basin, 10 miles away from the Tropic system, are within the Tropic and East Fork Irrigation
Company's system on the Colorado Water Shed, because
water will run by gravity from the· diverting canal of the
company to plaintiff's lands below it.
2.

Whether the land at Ruby's Inn in the Great

Basin, is in the irrigation system of the Tropic and East
Fork Irrigation Company~\ as fixed by its Articles of Incorporation, V\rhich is a contract binding on the stockholders of the company .rs among themselves, and binding
on the corporation, and on the corporation in its relations with its stockholders.
16 C. J. S., page 804,
''Constitutional LaV\r~ '' No. 365.
3. Has the Court the right, under the Constitution
of this State and the Constitution of the: United States,
to interfere "'""ith the vested rights of the stockholders, as
fixed by the Articles of Ineorporation and Deed of
Trust.
4. Is the defendant co1npany ''Estopped to claim
that it is controlled by its object as set forth in its .A. rti·cles of Incorporation,'' as alleged by plaintiff's Reply
(Trans. 45) and concluded by the Court in its Conclusion of Law No. 7 ~ (Trans. 406.)
5.

Are· the questions involved in this case, ques-

tions of or relating to'"Internal Management." of a cor-
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poration, a.s the Court concludes in its 6th Conclusion of
La,v? (Tra.ns. 406.)
6. That by argument and discussion of the foregoing proposition, all of the foregoing seventeen assigned
errors are necessarily discussed, though not argued ·seriatim.
ARGUMENT.
We will first discuss fundamental

question Num-

ber 1.

The writer kno,vs of no rule of law that will prevent
men from contracting, as the stockholders did in this
case with the corporation, to fix and limit t.he system
where the water conveyed to the corporation is to he
used. This 'Yater taken from the very head of the Sevier
River could be used on any of the irrigation syste·ms, and
there are many of them, betw·een the intake of defendant's canal and Hinkley, Oasis or Delta, at or near the
mouth of the Sevier River. These and many othe~r plaees
along the ·s~evier River for a distance of 150 miles, have
separate and independent i~rigation systems. To say
that the "\Yater, because. it '"'ill run by gravity to places
hundreds of miles, does not seem to be reasonable and
it is not law. If so, a man could go to the little town of
Tropic .and buy shares of stock for a dollar or two each,
and take them down the river a'\vay from

th~

Tropic sys-

tem to MarysV1ale or Richfield or Salina, Fayette, Delta,
or Hinkley, where the 'vater is much more expensive
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and deprive this little company of the benefit of its labor

in building a long eanal found by the Court to be 20
miles long, and utterly ruin the remaining stockholders,
because if one person can take water entirely out of the
system contrary to agreement in the Articles of Incorporation and on to another water shed, either 620 shares.
or any other number of shares, then another person can
do the same thing. And if a consider.a ble portion of the
water is diverted in the Great Basin, it goes without saying that the stockholders located in the little system of
Tropic, will be injured, by loss of seepage and evaporation, even though the Company may not be required to
supervise distribution of such water in the Great Basin
or in !1illard County or S·e·vier County or Piute County.
In Kinney on Irrigation, Second Edition. Par. 1484,

the author sayst
"It has ~been held in a late case in California that
the contract ·as embodied in the· Articles of Incorporation, may restrict the use of water in a
mutual irrigation company, to the land devoted
exclusively to the us·e of each stockholder. (Note
10.)"
Citing Miller vs. Imperial Water

c~ompany,

156

Cal. 27 ; 103 Pac. 227.
In Consolidated People's Ditch Compnny, et al., vs.
Foothill Ditch Company, et al., 269 Pac. 19, it is held:
Syllabus 10:
'' Stoc,kholder in o~dinary c.or~ora tion owning water
right has no nght to receive wate·r in any other
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manner or place than provided by corporation
for distribution.''
In the foregoing ease the question is very fully and
ably discuss.ed.
In Kinney on Irrigation, s:econd Edition, par. 1480,
it is said: that mutual corporations
'' Arre not organized for the purpose of either furnishing or carrying water to all whose lands are
so situated that they may be irrigated from the
system of works of the corporation. (Note 3.) ''
Citing cases.
Re: Fundamental question Number 2. Wllether the
land ~~t Ruby's Inn in the Great Basin is in the irrigation system of the Tropic and East Fork Irrigation
Company, et al., as fixed by its Articles of Incorporation.
It is perfectly clear from the purpose clause of the
Articles of_ Incorporation of this companr, hereinbefore
set out and embodied in Defendant's Ex4ibit I, that it
was the intention of the incorporators at the time of the
incorporation of the company, to fix their irrigation system at and in the· immediate vicinity of the. town of
Tropic, where they live·d. It was not _unt~l more· than
t;hirty_ ye.ars thereafter that the plaintiff sought to divert
\Vater else,vheTe· than at Tropic.
The incorporato~~
never contemplated such a thing, nor did the person~
who conveye9. -~~~ir "\Y~~~r rights to the corporation in
1898~

which is apparent from the purpose ·clause of th·e
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t

r::r·

corporation and from the Deed of Conveyance to the cor.
poration, 'vhich contracts are binding on the parties
thereto, and binding as bet'\\ een the
ter se.
7

stockholders~

in-

In 16' C. J. s. title Constitutional Iiaw, pDr. 365, the
black letter heading is :
''The Constitutional prohibition against impairment
applies to contracts between stockholders and
members of private corporations, and the corporation and among those individuals themselves.. ''
Cases cited.
It may he· said that the constitutional prohibition
against impairment :applies only to legislative acts, but
that is not the la,v. It applies to judicial decisions as
well.
16 C. J. S., par. 280, title Judicial Decisions, tre·ats
this phase of constitutional law.
I note that the cases cited under Note 52 in said paragraph, Fleming- vs. Fleming, 68 Law Ed. 547, and othe-r
c~ases are cited in a recent Utah case, to-wit: Fuller- Topence Truck Co. v. Public Service Commission, et al., at
page 726, 96 Pac. Rep. Second Series.
Continuing in paragraph 280, 16 C. J. S.: Judicial
DeHisions, Constitutional LavY, at page 700, it is said:
1

"Howe~ver,

even though such constitutional inhibitions do not .app.Jy to judicial decisions, the
. Courts are not authorized to violate or impair
contract obligations. (Note 57.)''
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And cases cited.
Re : Fundamental question number 3, has the court

the right under the Constitution of the State and the
Constitution of the United States, to interfere with the
vested rights of stockholders as fixed by the Articles of
Incorporation and deed of trust.
See authorities last a!bove cited.
"The obligation of a ·contract valid when made under the la""'"s of the state as then expounded,
cannot be impaired by any subsequent decision
of the courts altering the construction of the

law.''
Oliver Company vs. Louisville Realty
Comp,any, (Ky.)
161 s:. w. 570.
51 L. R. A. NS. 293.

Ann. Cas. 19150 565.
There is absolutely nothing in the evidence to the
effect that the company ever consented to let plaintiff
use any water in the Great Basin. The only evidence
in the case relative to any action on the part of the
Company in regard to the use of water in the Great
Basin, is the minute entry dated March 28, 1924, and
is identified as Defendant's "Exhibit J," (Trans.
512) a copy- of which is as follows:
''March 28, 1924. The Board of the East Fork
Irrigation Company met at 8 p. m. W. V. Rappley,
President.

J. A. Cop.e asked for the right to take the water
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

20
out on the mountain for a desert entry.

We decided

the Board had no right to grant it.
The bids for W atermaster were opened. Thomas
Richards bid was accepted. $65.00 for Eas.t Fork and
$12.50 Spring Creek.'' (Trans. 513.)
Fifth. Are the questions involved in this case quef1-

tions of or relating to internal management of a corporation, as the Co~rt concludes in its 6th Conclusion of
Law~
(Trans. 406.)
In 18t C. J.

81. title Corporatipns, paragraph 496,

at page 1174 it is said:

''A radical and fundamental change in the objects, purposes, or business, of the corporation interferes with the contract rights of each
stockholder with the corporation and cannot
be made without the consent of all stockholders. (Note 94.) ''
In 19 C. J. S. title C:orporations, p·age 447, paragraph 9H4, Judicial Supervision, in the black headlines
it is said:
''A court of equity has the .same jurisdiction over
acts or omissions of corporations as over
those of individuals. However, courts will not
control or interfere in the internal management of corporations except in cases of fraud,
bad faith, gross mismanagement, or ultra vires
acts ; and a court's jurisdiction over internal
affairs will not be exercised of its own accord.':
In said paragraph, the question of internal management of a corpor-ation is fully discu.ssed, and cases
cited.
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Discussing the assigned errors relied on

for re-

versal,
1. The Court erred in overruling Defendant's Demnrrer to Plaintiff's Complaint, because the said Complaint does not state a cause of action.

It does not

show that the Defendant Company was under any obligation contrary to the Articles of Incorporation, or
otherwise, to deliYer any ".,.ater to the Plaintiff outside
of the system of the company, as fixed by the Articles
of Incorporation.
2d The Court erred in making no finding on the
issue of estoppel and amendment to Articles of Incorporation. If the allegation in the Reply of Plaintiff raises
a

material issue, and the Court should have made a

Finding upon it.
Piper v. Eakle, 78 Utah, 342, 2 Pac. 2d. 909-910.
3d The Court erred in overruling D·efendant 's
~lotion for a New Trial, because the Complaint did not
state a cause of action, for the reas-ons hereinbefore
stated.
4th The Court erred in its Finding of Fact No. 6,
(Trans. 400) for the reason that the Finding that Defendant wholly failed and refused to allow plaintiff to
use said water from defendant's canal is inconsistent
with the Qourt 's Finding No. 12, wher(jin the Court
finds that Plaintiff has used the water .for 25 years last
past in the neighborhood of Ruby's Inn. It is 1ncon-
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sis tent with the Court's Finding No. 10, where the
Court finds the water has been used upon and near
the land owned by the piaintiff, described in paragraph
3 thereof, which is wholly inconsistent with the Finding
of Fact in paragraph 6 to the effect that Defendant has
wholly failed and refused to allow plaintiff to use said
water.
6. The Court erred in its Finding of F.ac:t No. 12,
in that part thereof where he finds that Plaintiff has
used the water over twenty-five years last past in the
neighborhood of Ruby's Inn, for the reason that it is
wholly and utterly inconsistent with the Court's. Finding N·o. 6, and it is not supported by any testimony.
7. The Court erred in finding 14, wherein it finds
that the waters have been beneficially applied to and
used upon the lands within the company's irrigation
system ''in the neighborhood of Ruby's Inn,'' for the
reason that there is. no testilnony whatever to support
such Finding or to support the assumption that land
at Ruby's Inn is within the irrigation system which it
fixed at Tropic by the articles of incorporation.
8. The Court erred in its Finding of Fact No. 16,
where the Court finds :
''That any water taken from the said canal in the
Great Basin by the plaintiff or by anyone else,
will not injure the water rights, the lands and
the property rights of this defendant and its
stockholders, and it will not do this. defendant or its stockholders injury and damage."
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For the reason that san1e is. contrary to all of the
testimony in the case, 'vhich testimony clearly shows on
the part of the Defendant, and it 'vas not denied, that
the Defendant company will haYe to s.end watermasters
or supervisors a distance of approximately ten miles to
supervise the work, and each trip will cost approximately $2.50 etc.
For the further reason that none of the s.eep,age or
drainage water will go into the system of the Tropic
and East Fork Irrigation ompany at Tropic, if diverted
in the Great Basin, which fact is stipulated. Same will
be lost to the detriment of the company and its stockholders.
Said Finding is contrary to all of the evidence
the case.
9.

~n

The Court erred in its Finding of Fact No. 17,

and the whole thereof, becaus-e it is self-evident and all
of the testimony s.o shows, that if the plaintiff is to
divert water in the Great Basin it will necessitate gates
and diverting works and supervision on the part of the
D·efendant, and it would cost the Defenda:nt and its
stockholders trouble and annoyance and ~xpense, all qf
which is shown by all ~nd each of the witnesses, testify..
ing on the subject. The testimony further shows that
such diversion would constitute a detriment and constant annoyance to the defendant and· its stockholders,
and depreciate the value of their prop,erty, and there
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is no testimony to the contrary.
10. The Court erred in its Finding of Fact No. 20,
wherein it finds. that the use of water at Ruby's Inn in
the Great Basin will not impair the vested rights of
Defendant or its stockholders, because such Finding is
contrary to all of the evidence in the case, and is supported by no testimony in the case.
11. The Court erred in its Finding of Fact No. 23,
because all of the testimony shows that the Defendant
will necessarily have to incur exp~ense in delivering
water to the plaintiff, which are separate and distinct
a.nd apart from ordinary expense for the distribution
of the water in the system at Tropic. The testimony
shows that it will require trips. by watermasters or
other a.gents, on horeshack or by automobile, and that
it will require separate and distinct measuring devices
and supervision thereof.
12.

The C'ourt erred In its Fourth Conclusion of

Law and the whole thereof, in assuming that the land
in the Great Basin is in the Defe·ndant 's irrigation system. It is contrary to all of the testimony in the case, it
is contrary to the purpose clause of the Articles of Incorpor.ation and contrary to law.
13. The Court erred in its Conclusion of Law No.
6, wherein the Court concludes that the controversy is
one relating to internal management, for the reason that
there is no question of internal management involved
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in this case. It

"~as

not raised by the pleadings in any

way, shape, form or manner. No fraud is p~leaded. No
bad faith is pleaded . No gross mismanagement or ultra
vires acts are pleaded by the Plaintiff. And the Court's
jurisdiction over internal affairs will not be exercised
of its own accord.
19 C.J.S. 447, par. 984, Judicial Supervision.
14. The Court erred in its Conclusion of Law No.
7, wherein it concludes that the Defendant is estop·pe.d
to deny that it does not have the power under its
Articles of Incorporation to deliver water to the plaintiff on his farm in the Great Basin, becaus.e same is
contrary to all of the evidence, it. is. contrary to th_e provisions of the deed, Defendant's ''Exhibit I", made by
the appropriators to the corporation.
15. The Court erred in its Conclusion No. 7;
wherein it concludes that defendant is. estopp~d to deny
that it does not have power under its. Articles of Incorporation to deliver water in the Great Basin. The ·Articles- govern the defendant company.
16. The Court erred in its Conclusion No. 9,
wherein it concludes that plaintiff is entitled to a judgment and decree against the defendant, ·etc.,· for the
reason that said Con-clusion is contrary to the testimony
and all of the testimony in the case, and it is. co~trary
. .

'.

-

.

to law, contrary to the Articles of Incorporation, and
contrary to the p·rovisions made in the deed of trust.
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17. The Court erred in rendering its Amended
,Judgment for the plaintiff and against the defendant,
for the reason that s.a.id judgment is contrary to the
facts in the case, it is contrary to law, contrary to the
provisions of the purpose clause in the Articles of Incorporation, and it is contrary to the provisions of the
deed of trust from the appropriators to the corporation.
WHEREFORE, the defendant prays that the said
judgment in said entitled cause, be reversed, and that
defendant have its costs herein incurred.
Defendant prays for such other and further relief
as may be met in the premises.
Respectfully submitted,
LARSON & LARS;ON,

By.....LE.W.l.S. ...LAR.S.O.N..,...................
Attorneys for the Defendant,
Tropic and E·ast Fork Irrigution
Company.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

